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are remitted to a positive rule of general application, that capacity 
to change domicil is a question of fact for the jury, and such 
was the conclusion of the court in Concord v. Rumney. 

H. S. J. 

Conflict of Laws : Injury to a Foreign Seaman on Board 
a Vessel While in an American Port. — In Far as v. Lower 
California Development Company, 1 plaintiff, a citizen of Mexico, 2 
was injured while engaged (presumably within the scope of his 
employment) in exterminating bed bugs upon a vessel owned by 
defendant, a British corporation, while it lay in the port of San 
Diego. The court did not decide whether if it was shown that 
the contract of employment of plaintiff was made at a place outside 
of the State of California, it would apply any law other than the 
California law to the definition of the responsibility of a master 
toward his servant. But it did decide that where it was not shown 
or alleged where the contract of employment was made that it 
would not apply the provisions of the British law in regard to the 
relation of master and servant. 

In Schweitzer v. Hamburg-Amerikanische P. A. G., 3 the con- 
tract of employment was made in Germany and the seaman was 
injured in New York. The New York court held that when, as 
in the case of master and servant, the relation between the 
wrongdoer and the injured person had its inception in a contract, 
the law of the place of making the contract and not the law of the 
forum should govern. The contract of employment provided for a 
fixed compensation in case of injury to take the place of a right 
of action at law. 

In Oehler v. Hamburg-Amerikanische P. A. G., 4 the injury 
occurred on the high seas, the contract was made in New York, 
and, therefore, plaintiff claimed that the laws of New York were 
to be read into the contract. The court, however, applied the tort 
rule — that the place of the injury governs — and held that the 
plaintiff could recover compensation only through the German 
compensation law for seamen. 6 The New York court said that in 
this case the same result would have been reached if it had applied 
the contract rule, stating the contract rule to be that "where the 
contract either expressly or tacitly is to be performed in a given 



1 (June 18, 1915), 20 Cal. App. Dec. 1036. 

2 A member of the crew of a vessel is treated by the courts for 
most purposes as though he were a citizen of the state to which the 
vessel belongs, The Ester (1911), 190 Fed. 216; Rainey v. N. Y. & P. S. S 
Co. (1914), 216 Fed. 449; In re Ross (1891), 140 U. S. 453, 35 L,. Ed. 581, 
11 Sup. Ct. Rep. 897. 

» (1912), 138 N. Y. Supp. 944, 78 Misc. 448. 
* (1914), 145 N. Y. Supp. 1090, 84 Misc. 272. 

5 In accord, Beyer v. Hamburg American S. S. Co. (1909), 171 
Fed. 582. 
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country there the presumed intention of the parties is that it is to 
be governed by the law of the place of performance." The court 
also suggested that the plaintiff's rights were to be determined by 
the maritime law, 6 and that the maritime law followed the ship 
wherever it went. 

In Thompson Towing and Wrecking Association v. McGregor/ 
a federal court said, "Vessels situated like the Stewart construc- 
tively constitute a part of the territory of the nation to which the 
owners belong." This court held that the Stewart was, through 
ownership and registration, domiciled in Michigan and that a re- 
covery for a death occurring on board while she was in Canadian 
waters could be had under a Michigan statute. 

In Schuede v. Zenith Steamship Company, 8 another federal 
court refused to apply the Ohio employers' liability act where the 
seaman was injured on board his ship while it was in Ohio, the 
vessel's home port being in Minnesota, saying that the provisions of 
the law maritime as to the relation of a seaman to his employment 
are part of the substance and obligations thereof, which cannot be 
modified by state law. 9 

From these cases, all decided within the last few years, it is 
apparent that the courts have not all applied the same rule in 
determining what law should govern the liability in such cases. 
The basis of the liability would seem to be involved in much un- 
certainty. 

Of the rules which a court might possibly apply the following 
five appear to be the more important. First, that the action is in 
tort and the law of the place, i. e. the port, should govern. Second, 
that the action is in tort and the law of the port should apply, 
subject to the principle that the law of the ship's country may by 
comity govern the owner's liability to the seaman. Third, that 
the action is on contract and that the law of the place of making 
should govern. Fourth, that the action is on contract and that the 



6 In 19 Harvard Law Review 440, the author suggests, "It might be 
well for the uniformity of the maritime law if the rights of seamen to 
general damages for physical injuries were made to depend entirely 
upon contract," and at the conclusion of the article states as the mari- 
time law, "In the case of injury resulting from negligence there is no 
right to an indemnity, unless the act or acts of negligence constitute 
a breach of some contractual duty." 

* (1913), 207 Fed. 209. 

8(1914), 216 Fed. 566. 

9 In Rainey v. N. Y. & P. S. S. Co. (1914), 216 Fed. 449, deceased 
died in a port of Peru. He had signed articles in the State of Washing- 
ton. The court makes no mention of the law of Peru, and says that the 
statute of the State of Washington giving a right to recover damages 
for death has no application. And that when deceased "signed the 
shipping articles and thereupon stepped upon the British ship flying the 
British flag, as a member of its crew, he stepped upon British territory 
and became entitled to the protection and benefit of British law in behalf 
of British seamen, and subject to all its obligations and liabilities." 



494 CALIFORNIA LAW REVIEW 

law which the parties intend shall govern, usually the law of the 
country to which the ship belongs. Fifth, that it is immaterial 
whether the action is in tort or contract, and that the rights and 
liabilities of the parties should be fixed by the general maritime 
law as interpreted by the courts of the forum. 

The first rule is objectionable because it is inexpedient from a 
practical standpoint and has usually been bitterly opposed by for- 
eign shipping interests. The third rule is satisfactory where the 
seaman is shipped in the home port, and it has the advantage 
of certainty, but there will inevitably arise cases where its strict 
application will work hardship. The fifth rule in its application 
too often degenerates into the application of the first rule under 
different phraseology. Either the second or the fourth rules would 
seem most capable of practical application. 

Since many of the states have adopted employers' liability laws 
and some foreign countries have benefit or compensation laws for 
the seamen in their merchant marine it has become necessary to 
decide which statute governs. Some of these statutes contain very 
drastic provisions which can only be justified on the grounds that 
some of the burden is taken from the employer's shoulders by some 
form of insurance. Must a shipowner insure under or contribute 
to the compensation laws of every port which by any chance his 
vessel may ever enter? It would seem that if there is a compen- 
sation statute provided by the law of the country to which the 
ship belongs, seamen signing articles to serve on board the vessel 
would be held impliedly to agree to accept the provisions of that 
statute. 10 But in the case of an employer's liability statute of the 
port which a foreign ship enters neither employer nor seaman 
have ever contracted with reference to it. 

0. K. P. 

Damages: Delay in Delivery of Telegram. — Plaintiff, the 
exclusive sales agent in California of a firm in Ohio filed a bid for 
the construction of the metal furniture in Agriculture Hall at the 
University of California. This bid was slightly above that of the 
only other bidder, to whom the award was given; but had a tele- 
gram from his principal announcing a reduction in prices been 
delivered to plaintiff within a reasonable time, he would have been 
able to have filed a bid $500 below that which was accepted. 
Plaintiff averred that in such a case the contract would have been 
awarded to his firm, for by law the Regents of the University are 
required to award a contract for construction work to the lowest 
responsible bidder or to reject "any bid and advertise anew." 1 In 



10 As to the nature of employer's liability statutes, see Berton v. 
Tietzen & Lang Dry Dock Co. (Jan 13, 1915), 219 Fed. 763. 

1 Cal. Pol. Code, § 1438. "The construction and furnishing of the 
buildings must be let to the lowest responsible bidder .... but 
the regents may reject any bid and advertise anew." 



